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IN THE 



OCTOBER TERM, 1932. 


No. 5795 


HELEN G. SULLIVAN, Appellant, j 

i 

V . 

WASHINGTON TERMINAL COMPANY, a Corpora¬ 
tion, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 


This is an appeal from a directed verdict in favor 
of appellee, defendant below. 

One Dennis W. Sullivan, an employee of the ap¬ 
pellee, Washington Terminal Company, was injured 
on November 7th, 1929, as a result of a fall from one 
of the windows in K Tower located in the yards of 

lc 
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the Terminal Company, from which injuries he died 
the following day. Sullivan, for a number of years 
and at the time of his death, was a member in good 
standing of the relief fund of appellee’s relief depart¬ 
ment and was known as a member of the 5th class of 
said relief department and was entitled, as such mem¬ 
ber, to death benefits in amount $1,250.00, and, in ad¬ 
dition, he had taken out and paid dues on additional 
death benefit in amount $250.00. 

Appellant was the wife of the said Sullivan prior 
to his death and was designated as the beneficiary of 
his death benefits under his membership and under the 
additional death benefit. 

Shortly after Sullivan’s death the appellee’s relief 
department paid to the said appellant the sum of 
$1,500.00—$1,250.00 on account of the death benefits as 
a member of the 5th class and $250.00 on account of 
the additional death benefit. 

Appellant filed this suit alleging, among other 
things, that she, as beneficiary of the said Sullivan’s 
membership in the relief department, was entitled to 
double indemnity by reason of the fact that the acci¬ 
dent which caused the said Sullivan’s death occurred 
in the “discharge of duty in the service of the Com¬ 
pany ? ’, and that under the contract between Sullivan 
and the said relief department she was entitled to 
double benefits, both under the membership contract 
of the 5th class and the additional death benefit con¬ 
tract. 

Appellee admitted in its plea the employment of 
Sullivan and his membership in good standing in the 
relief department and further that in the event of 
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the death of a member of the 5th class from accident 
in the 4 ‘discharge of duty in the service of the Com¬ 
pany”, the beneficiary was entitled to twice the amount 
of the death benefits, but denied that said provision 
applied to the additional death benefit of $250.00. The 
appellee further denied that Sullivan was killed by ac¬ 
cident in the discharge of his duty in the service of 
the company. The plea further set out that at the 
time of the death of Sullivan, he was employed as a 
leverman in K Tower and his duties consisted of op- 

j 

erating levers which in turn electrically operated 
switches in the yards, and that on November 7th, 1929, 
while not engaged in the performance of any duty and 
while engaged in a playful boxing match with a fellow 
employee and in no wise acting in furtherance of the 
business of the said appellee, the said Sullivan either 
fell or was pushed against one of the windows in said 
K Tower with such violence that the window broke and 
the said Sullivan was precipitated a distance of ap¬ 
proximately twenty feet to the ground outside of said 
tower, receiving injuries from which he died the fol¬ 
lowing day. 

Appellee’s plea further averred that because of the 
manner of the death the appellant was not entitled, 
under the rules and regulations, to double benefits; 
that the relief department was a voluntary, unincor¬ 
porated, beneficial association, whose members con¬ 
sist of employees and ex-employees of appellee and 
the affairs of said department and the management 
of the relief fund is under the control of an advisory 
committee consisting of officers and employees elected, 
under the regulations, by the employees, and that ap- 
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pellee has no interest in the fund but merely holds the 
fund in trust for the relief department and that said 
fund is made up solely of contributions from members 
of the said relief department in addition to income, or 
profits, from investments of the moneys of the fund. 

At the trial Sullivan’s certificate of membership in 
the relief fund was offered by appellant in evidence, 
showing that he was entitled to the benefits provided 
in the regulations for a member of Class 5 with one 
additional death benefit. A copy of the regulations 
was also offered in evidence and is attached to and 
made a part of the record. 

One witness testified on behalf of appellant. The 
material part of his testimony will be examined later. 

At the close of appellant’s case, appellee made a 
motion for a directed verdict which, after argument, 
was granted, and a verdict accordingly directed, and 
the sole question before this Court is the determina¬ 
tion of whether or not the action of the trial court 
was proper. 

The grounds for the motion for a directed verdict 
were, first, that the evidence showed that under the 
regulations additional death benefits do not carry 
double indemnity and, second and primarily, that the 
evidence showed that Sullivan did not die from an acci¬ 
dent in the discharge of duty in the company’s service 
and hence his beneficiary was not entitled to double 
benefits under his Class 5 membership in the relief de¬ 
partment, or under the additional death benefit. 
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Additional Death Benefits Do Not Carry Double 

Indemnity 

i 

This action being an action on a contract, it is neces¬ 
sary to examine that contract in order to determine 
the rights of the parties. The rights and obligations 
of the members of the relief department are set out in 
the regulations which contain the whole agreement. 

It should be noted, first, that the relief department 
is a voluntary association of the employees of the ap¬ 
pellee for the benefit of the members and that the funds 
of the association, out of which benefits are payable, 
are called the “Relief Fund” and do not belong to the 
appellee but are merely held by it in trust for the re¬ 
lief department (Regulations, paragraph 10). j 

The membership is divided into five classes depend¬ 
ent on the monthly pay of the member (Regulations, 
paragraph 16). The amount of contribution to be 
made by a member and the amount of benefits payable 

are determined bv the class to which the merhber be- 

* 

longs (Regulations, paragraph 30). In addition, a 
member may take out one or more additional death 
benefits upon certain limitations (Regulations, para¬ 
graph 18). The amount of contributions for additional 
death benefits is determined by the age of the member 
(Regulations, paragraph 32) and it should be noted 
that the rate is considerably lower than the rate for 
regular class membership. 

The regulations in paragraph 40 provide certain 
accident, sickness and death benefits payable to mem¬ 
bers and under the heading “Death”, which is the 
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heading with which we are chiefly concerned, appears 
the following: 

“A payment, on the death of a member from 
accident, upon the conditions prescribed in the 
Regulations, for a member of the first class by 
accident in the discharge of duty in the service 
of the Company, of five hundred dollars, and of 
proportionately greater amounts for the other 
classes, if occurring within fifty-two weeks from 
date of injury; otherwise, or in event of death 
from any other cause occurring during time for 
which he shall have contributed, or while re¬ 
ceiving disablement benefits, or during a month 
in which he shall have recovered from disability, 
of two hundred and fifty dollars for a member 
of the first class, and of greater amounts for the 
other classes, in proportion to their contribu¬ 
tions, and at the rate of two hundred and fifty 
dollars for each additional death benefit held 
at the time of the death of a member, whether 
due to accident or other cause. 77 

It should be noted that the foregoing regulation pro¬ 
vides, First, that upon the death of a member of the 
first class from an accident in the discharge of duty in 
the service of the Company, the benefit payable is 
$500.00 and a proportionately greater amount for the 
other classes; Second, that in the event of the death 
of the member from any other cause, the benefit pay¬ 
able is $250.00 and a proportionately greater amount 
for the other classes; and, Third, that for each addi¬ 
tional death benefit, the benefit payable is $250.00 
whether death was due to accident or other cause. 
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Hence this regulation provides, upon the death of a 
member of a class by accident in the discharge of duty 
in the service of the Company, for payment of double 
the amount payable for death from any other cause, 
and finally provides for the payment upon the death of 
a member at the rate of $250.00 for each additional 
death benefit whether the death is caused by accident 
or any other cause. 

It should be further noted that paragraph 41 con¬ 
tains a table showing rates of monthly pay required 
for admission to the several classes, the rates of con¬ 
tribution, and benefits to which members of each of 
the five classes are entitled in case of sickness, accident 
or death. It also shows the additional death benefits 
that the members of each class can take out and that 
the rate of contribution payable for each additional 
death benefit is dependent on the age of the member. 
It is, therefore, evident that the rates of contribution 
for the two classes of benefits to which a member may 
be eligible, namely, the regular and the additional 
death benefits, are entirely separate and distinct. The 
ordinary membership benefit contribution is based 
upon the wage of the member, whereas the additional 
death benefit is based upon the age of the member. 
The table also shows the additional death benefits that 
may be taken out by a member of each of the five 
classes contain no provision for the doubling of such 
additional death benefits. 

Immediately after the table in paragraph 41, the 
following language is used: 
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“In the event of death from accident in the 
discharge of duty in the Company’s service 
within fifty-two weeks from date of injury, 
twice the amount of the death benefit of the 
class held will be payable.” 

It 1 should be noted that this provision for double 
benefits provides for doubling the ordinary death 
benefits of the “class held” and makes no reference to 
additional death benefits. Appellant in her brief 
quotes paragraph 18 of the Regulations in support of 
her argument as to the doubling of additional death 
benefits. This paragraph, however, has nothing to do 
with the payment of additional death benefits but 
merely with the taking out of such benefits by members 
and the number of such additional death benefits a 
member can hold. The whole provision with reference 
to the payment of additional death benefits is con¬ 
tained in the last clause of the paragraph headed 
“Death” set out in paragraph numbered 40, namely, 
“and at the rate of two hundred and fifty dollars for 
each additional death benefit held at the time of the 
death of a member, whether due to accident or other 
cause.” And it is clear that the word “accident” 
there used is used in the same sense as in the first part 
of that same paragraph, namely, “accident in the dis¬ 
charge of duty in the service of the Company.” 

Decedent Did Not Die From an Accident in the Dis¬ 
charge of Duty in the Company’s Service. 

As has been seen, in order to recover double death 
benefits for a member of a class under the regulations, 
the death must have resulted from an accident in the 
discharge of duty in the service of the Company. 
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That the death of Sullivan did not result from such 
an accident is clear from the evidence. 

The only testimony offered was that of appellant’s 
witness, Richard H. Gemeny. He was a train corrector 
and at the time of the accident was in K Tower where 


the accident occurred (Stipulation, pages 4 and 5). 

From the testimony and photograph, which is in 
evidence, it appears that K Tower consisted of a long, 
narrow room with windows on all sides, and at the 
south end of this room is a platform, elevated about 


one foot from the floor, on which there is a desk and 
two chairs, occupied by the train director and the as¬ 
sistant train director; that seated on this platform the 


train director had a clear view so that all train move¬ 


ments could be seen (Stipulation, pages 6, 8 and 11) ; 
that the machine at which the levermen worked was 


an oblong, table-like affair with 191 levers along the 
entire length (Stipulation, page 6); that alongside of 
the machine is an aisle way about five or six feet wide 
between the machine and the windows, and standing 
working at the machine the windows would be back of 
the worker (Stipulation, page 7); that at the north end 
of the Tower there was a water cooler of drinking 
water for the employees (Stipulation, page 11). 

The manner of operation was that whenever a train 
was due, the train director, knowing the track on which 
the train was coining and knowing what tracks it was 
to go over, would call out the numbers of the switches 
to be set up by the levermen, one stationed at one end 
of the machine and one at the other; they would re¬ 
peat the combination and set the proper switches as 
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called (Stipulation, pages 9, 10, and 11). Sullivan 
was a leverman and his tour of duty was from 4:00 
p. m. to midnight; the accident occurred a little after 
8:00 p. m. 

At the time of the accident the assistant train di¬ 
rector was a man named Garrison. Garrison left his 
seat on the platform and went to the north end of the 
tower to get a drink of water; as he came back from 
the water cooler to take his seat on the plaform at 
the south end of the machine he passed the side of 
the machine where the levermen were working and 
when he got close to Sullivan he and Sullivan engaged 
in a kind of shadow boxing or tickling contest, push¬ 
ing and snatching one another—this for about one- 
half minute. Garrison returned to his seat on the 
platform where he remained probably a minute when 
Sullivan said “I am not through with you.” Sulli¬ 
van, who wore glasses, took his glasses off and placed 
them on the machine. Garrison grinned, they stepped 
towards each other and met right near the end of the 
platform on which Garrison’s chair was located and 
continued this shadow boxing or tickling and smack¬ 
ing each other. Sullivan was laughing (Stipulation, 
pages 6, 11, and 12). Sullivan backed away from Gar¬ 
rison towards the window, which was shut. The glass 
shattered and Sullivan went out the window. Garri¬ 
son caught one of his feet but did not have sufficient 
strength to hold him (Stipulation, pages 6 and 13). 
There was no ill-feeling between Sullivan and Garri¬ 
son. They were good friends (Stipulation, page 12). 

The witness further testified that a train director 
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has not authority to rebuke or reprimand the; lever- 
men (Stipulation, page 10). 

There was no evidence to the effect that it was 
‘ 4 customary ” for men working in the tower to en¬ 
gage in “playful relaxation”, or that Sullivan 
“tripped or stumbled”, or that Sullivan was ‘fat his 
place of duty ready to answer any call” and “doing 
something which did not interfere with his readi¬ 
ness”, or that he was doing something “that he had 
been accustomed to do with the acquiescence : of his 
employer”, as stated in appellant’s brief, pages 2 
and 3*. 

From the foregoing testimony, which is undisputed, 
it is evident that Sullivan, whose duty consisted of 
the turning of levers of a fixed machine that activated 
switches, at the direction of a train director, was not 
engaged in the performance of such duty at the time 
of such injury but had actually turned away from the 
place of the performance of his duties and! at the 
time was engaged in a friendly boxing match with a 
fellow employee, which boxing match was instigated 
by himself. He was not doing a single thing in con¬ 
nection with his duty or with the business of his em¬ 
ployer but on the contrary was engaged in play that 
had no connection with such business. 

j 

Authorities. 

i 

No case has been found construing regulations such 
as we have in the instant case or the phrase “in the 
discharge of duty”. However, a somewhat j similar 
question has arisen in cases brought against an em- 
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ployer by an employee injured through the sportive 
act, rough-house or horseplay of a fellow employee. 
The authorities hold that there can be no recovery in 
such cases for the reason that in so acting the em¬ 
ployee is not acting in the performance of his duty 
to his employer. 

Note, 34 L. R. A. ns. page 109: 

“ Under the well-settled principle that a mas¬ 
ter is not liable for the unauthorized torts of 
his servants committed outside the scope of 
their employment, it seems clear that a master 
should not be held liable for injuries inflicted 
upon an employee maliciously or in sport by 
other employees not acting in the performance 
of any duty owed to the master, unless the acts 
causing the injury were authorized by the mas¬ 
ter, or such facts are shown in connection with 
the injury as amount to a violation by the mas¬ 
ter of some absolute duty owed to the injured 
servant, such as negligence on the part of the 
master in employing servants so maliciously or 
mischievously disposed that he might have fore¬ 
seen that they were likely to inflict upon a fel¬ 
low servant injuries of the kind in question.” 

Novelty Theater Company v. Whitcomb (Colorado), 
37 L. R. A. ns. 514, action by an actress injured by 
being struck while on the stage by a missile thrown by 
a fellow actor: 

“The acts complained of, which occasioned 
the injury, if they in fact did so, were clearly 
without the scope of the authority of the fellow 
actors, including the stage manager. Mani- 
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festly the whole affair was a frolic among the 
performers themselves, for their own amuse¬ 
ment, edification, and diversion. * # * ; 

“ There appears to be no doubt, upon a full 
consideration of all of the testimony, that! these 
stage people were all fellow servants. Any of 
the acts complained of, which the stage manager 
is charged with having committed, were not 
within the scope of his employment; but, on the 
contrary, were entirely outside of it.” * * * 

i 

This question of the right of an employee injured as 
the result of play or a playful act or prank h&s fre¬ 
quently arisen under the various industrial compen¬ 
sation laws. In considering such cases, however, as 
authority for the instant case it must be kept in mind 
that the underlying principle of these laws is to make 
the business bear the burden of industrial accidents, 
whether due to negligence or not, so that this hazard 
will not be borne by the worker but by the industry 
and thus paid ultimately by the consuming public; so 
that courts in interpreting such acts lean strongly to 
an interpretation that will favor the employee. I 

j 

Hale v. Savage Fire Brick Company (Pennsyl¬ 
vania), 75 Pa. Super. Ct. 454 (cited by appellant): 

* * * “The purpose of the Act is to relieve 
to some extent the employee, who has been in¬ 
jured in the course of his employment, fi:om the 
economic consequences of his injury and make 
them a part of the cost of the operation of the 
business, to be paid ultimately by the consum¬ 
ing public, and the Act should be construed so 
as to carry this purpose into effect.” 
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No such theory is involved in the instant case and 
the appellant has the burden of showing that the act 
complained of came within the terms of the contract 
between the decedent and the relief department of 
appellee. Because of this, compensation cases favor¬ 
able to the appellee are strong authority for appellee’s 
position, while those cases that appear to be favorable 
to appellant’s contention are clearly weakened and 
rendered of little or no weight. 

The compensation cases that have considered this 
question are not uniform but the clear weight of au¬ 
thority is that even under the compensation laws the 
employee injured by a playful act or rough-house, such 
as that indulged in by Sullivan, cannot recover for the 
reason that such injury does not arise out of the em¬ 
ployment. 

Tlulley v. Moosbrugger (New Jersey), 95 Atl. 1007: 

“A fellow workman, in a spirit of play, whom 
the deceased was passing, swung his arm 
around, either to knock off decedent’s hat or to 
strike him, whereupon the decedent, in dodging 
the attack, slipped on the descending concrete 
floor, fell, and sustained injuries which caused 
his death. * # * 

“We have no case in this state in which the 
right to recover under the workmen’s compen¬ 
sation act has arisen out of an accident which 
was the result of horseplay or skylarking, so 
called; but the right to recover in such circum¬ 
stances has been denied in several well-con¬ 
sidered English cases. * * * 

“In the case at bar the employer was not 
charged with the duty to see to it that none of 
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his employees assaulted any other one of them, 
either wilfully or sportively. And when one 
made such an assault upon another he was guilty 
of the doing of a negligent act as an individual 
tort feasor, for which his employer was not re¬ 
sponsible. * * * 

4 4 The accident in this case was clearly not one 
within the scope of the employment of the de¬ 
cedent, nor was it one arising out of a risk rea¬ 
sonably incident to that employment. 

4 4 We are of opinion that an employer is not 
liable, under the workmen’s compensation act 
(P. L. 1911, p. 134), to make compensation for 
injury to an employee which was the result of 
horseplay or skylarking, so called, whether the 
injured or deceased party instigated the occur¬ 
rence or took no part in it; for, while an accident 
happening in such circumstances may arise in 
the course of it, it cannot be said to arise out of 
the employment. ’ ’ ! 

i 

Coronado Beach Company v. Pillsbury (California), 
158 Pac. 212: j 

i 

4 4 He was known by his associates to be pecu¬ 
liarly susceptible of being tickled, and as he was 
going down a flight of stairs with a filled bucket 
in his hand one of his associates, in passing by, 
punched him in the back with a newspaper, 
which caused applicant to make a sudden move¬ 
ment and to fall, injuring one knee quite seri¬ 
ously. He demanded compensation tor his in¬ 
jury, which demand was refused on the ground 
that his injury did not arise out of the employ¬ 
ment in which he was engaged at the time, but 
was the result of ‘skylarking.’ 

* # * * * * * 


i 
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“We are of the opinion that upon reason and 
upon the overwhelming weight of authority we 
must hold that the decision of the Industrial Ac¬ 
cident Commission in the matter of the applica¬ 
tion of Flint was erroneous. The accident did 
not arise ‘out of’ the employment, and the 
servant therefore is not entitled to recover 
compensation.” 

Derhammer v. Detroit News, 229 Mich. 662: 

“If two workmen * * * leave their work 

and begin to indulge in horseplay, they are not 
doing their master’s work but on the contrary 
are doing what is absolutely inconsistent with 
the carrying out of their master’s work * * *. 
It cannot be said that anything which happens in 
' consequence of such conduct arises out of his 
employment. The moment they begin to do 
something for their own gratification, or amuse¬ 
ment, apart from their work, any accident aris¬ 
ing out of that does not * * * arise out of 

the employment. ’ ’ 

Lee y s Case (Massachusetts) (1922), 134 N. E. 268: 

“The precise question presented by this 
record is whether an injury received by an em¬ 
ployee in the course of his employment, as the 
result of fooling or play by other employees in 
which he takes no part, can be said to have 
arisen out of the employment. While this issue 
lias been decided in other jurisdictions, it has not 
been directly adjudicated by this court. It is 
clear that there was no causal connection be¬ 
tween the employment and the injury. The in¬ 
jury did not arise because the employee was ex¬ 
posed by the nature of his employment to some 
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peculiar danger, it did not follow as a natural 
incident of his work, and it does not appear ‘to 
have had its origin in a risk connected with the 
employment, and to have flowed from that 
source as a rational consequence.’ McNicol’s 
Case , 215 Mass. 497, 499, 102 N. E. 697, L. R. A. 
1916A, 306. The interpretation of the Work¬ 
men’s Compensation Act enunciated in the case 
last cited when applied to the facts in the pres¬ 
ent case makes it plain that the injury to the 
claimant cannot be said to have arisen out of his 
employment. The pushing of Wallet out of the 
doorway by other employees and against the 
claimant, assuming it was a wrongful £ct, was 
not within the scope of his employment. Such 
acts, whether done in a spirit of play or from a 
malicious motive, have no relation whatever to 
the employment; and they are wholly outside 
the scope of the employment of those who caused 
the injury. 

“The weight of authority in England and in 
this country is in harmony with the result we 
have reached.” * * * 

Discussion of Appellant’s Authorities., 

i 

The cases cited by appellant do not support the posi¬ 
tion that the injury resulted from an accident in the 
discharge of duty in the service of the Company. 


Hale v. Savage Fire Brick Company, 75 Pa. Super. Ct. 
454: 

This case, cited by appellant, involves the Pennsyl¬ 
vania Compensation Act and there was no question be¬ 
fore the court as to whether the accident happened in 
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the performance of duty or even arose out of the em¬ 
ployment : 

“The Workmen’s Compensation Act (Penn¬ 
sylvania Act) differs from that in most states 
in that it does not require that the accident re¬ 
sulting in an injury must ‘arise out of the em¬ 
ployment’ but only that it occur ‘in the course 
of the employment’. In most other jurisdictions 
both elements must be present, viz., the accident 
must arise out of and in the course of the em¬ 
ployment. ’ ’ 

The next five cases cited by appellant, namely: 

Markell v. Dan’l Green Felt Shoe Co., 116 N. E. 
1060 (N. Y.); 

Pekin Cooperage Co. v. I. B. of 111., 115 N. E. 
128 (Ill.); 

State v. District Court, 158 N. W. 713 (Minn.); 
White v. Kansas City Stockyards , 177 Pac. 522 
(Kan.), and 

Challis v. L. & S. W. R. Co., 2 K. B. 154, 

are all compensation cases and in each the person in¬ 
jured was not engaged in horseplay himself but was 
actually engaged in the performance of his duty and 
while so engaged was the innocent victim of another’s 
act. 

Thomas v. Procter and Gamble Company, 179 Pac. 
372 (Kan.): 

This is also a compensation case and the facts differ 
from the instant case. Plaintiff, a young girl, was in- 
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jured during an hour set aside for recreation and while 
engaged in doing an act that was known to aind ex¬ 
pressly allowed by the employer. j 


It will be noted that the above cases cited by appel- 

j 

lant all arose under Workmen’s Compensation Acts 
and, as above indicated, the courts have stated very 
definitely that the policy of these acts is to put upon 
the industry the cost of injuries to its workmen. The 
practical question in compensation cases is merely 
whether the injury had any possible connection with 
the employment and, if so, the injury is compensable. 
The regulations of the relief department of the Wash¬ 
ington Terminal Company show very clearly a policy 
of exceptional reward for perseverance in the per¬ 
formance of duty in the presence of danger, j Under 
the Compensation Acts it is only the exceptional case 
that is not compensable; under the relief regulations 
it is only the exceptional case that is compensable to 
the extent of double death benefits. 


The next five cases cited by appellant, namely: 

A. G. S. R. R. Co. v. Skotzy, 71 So. 335; (Ala.); 
Yarde v. Hines, 238 S. W. 151 (Mo.);! 
Ambrechet v. D. L. & W. R. R. Co., 101 At. 203 
(N. Y.); 

Rogers v. Davis, 228 Pac. 330 (Ida.), and 
Graber v. R. R., 150 N. W. 489 (Wis.), 

all involve the Federal Employers’ Liability Act and 
the chief question in each was whether or not the em¬ 
ployee was engaged in interstate commerce. They are 
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all ordinary accident cases and none are concerned 
with the question of horseplay. 

C. W. & F. Coal Co. v. Ind. Comm., 135 N. E. 784 (Ill.): 

In this case the employee was injured while actually 
engaged in the furtherance of his master’s business. 
There was no question of play. 

Appellant next cites the case of: 

Johnson v. Cap. City Benefit Society, 57 Fed. 
(2nd) 603, 

as authority for the general proposition that an insur¬ 
ance contract must be construed liberally in favor of 
the insured. This is a well recognized principle of law 
but it must be remembered that the contract in the in¬ 
stant case is not strictly an insurance contract and, 
second, that the rule itself is subject to qualifications. 
As stated in 32 Corpus Juris, at 1158: 

“The rule that a policy or contract of insur¬ 
ance is to be construed strictly against the com¬ 
pany and liberally in favor of the insured ap¬ 
plies only to the language of the policy or con¬ 
tract and not to the facts of the case. ’ ’ Also see 
Hardenburq v. Employers' Liability Assur. Co., 
141 N. Y. S. 502. 


Also this rule does not come into play unless there is 
some ambiguity in the contract. 

Southern Surety Co. v. MacMillan Co., 58 Fed. (2nd) 
541, 546: 

“In an effort to ascertain the intent of the 
parties to a contract, the language used by them 
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should be fairly studied, and terms used ought 
to be taken in their plain, ordinary, and popular 
sense. This rule is as applicable to contracts 
of insurance as to any other contracts. The rule 
of liberal construction in favor of the insured 
does not come into play unless a fair construc¬ 
tion of the contract leaves the intent of the par¬ 
ties in doubt. This Court said in East & West 
Insurance Co. v. Fidel, 49 Fed. (2nd) 35, 38: 
‘But it is not true that a strained construction 
will be resorted to in order to establish an am¬ 
biguity which does not exist. Courts do not 
force an ambiguity in order to resolve it against 
an insurer.’ ” 

Appellant on page 5 of her brief cites a number of 
cases as authority for the proposition that whether or 
not an act is within the scope of employment is a 
question of fact for the jury. In all of the cases cited 
the question was whether the person who caused the 
injury was the servant of the defendant or whether 
a servant of the defendant was acting within the scope 
of his employment when he caused the injury; and 
hence whether or not the defendant employer was 
liable for the injury. This is an entirely different 
question from the question of the interpretation of 
the instant contract and the application of undisputed 
facts to that interpretation. 

i 

It is respectfully submitted that a careful consid¬ 
eration of the regulations of the relief department 
shows that additional death benefits do not double 
under any condition and that the regular death bene¬ 
fits of a member of a class double only in the case of 
death by accident in the discharge of duty in the serv- 
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ice of the company. It is further submitted that 
under the evidence in this case there can be no doub¬ 
ling of death benefits of either kind for the reason 
that Sullivan’s death did not result from an accident 
in the discharge of duty in the service of the com¬ 
pany and, accordingly, the judgment of the court 
below should be affirmed. 

Respectfully submitted, 

GEORGE E. HAMILTON, 

JOHN J. HAMILTON, 

GEORGE E. HAMILTON, Jr., 
HENRY R. GOWER, 

Attorneys for Appellee. 
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